Applied Business Solutions UK Ltd
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Notes;

The level of service which can be provided by a sub-contractor varies dramatically. It can range from,
at the one extreme, a service where a the main contractor takes all the calls, provides front-line
support and then passes individual problems to the maintenance company to deal with (this scenario
would seem most appropriate for hardware). Alternatively, the main contractor can pass the entire
responsibility for support for a particular product on to a particular sub-contractor. In this latter
case, payment can be on a fixed fee per contract per year, or on the basis of a fee for individual call-
outs. There is a range of options between these two extremes. In addition, there have been cases
where the contract with a sub-contractor whose staff have become sufficiently embedded in the client’s
business terminates, the sub-contractor’s staff are deemed to have transferred their employment to a
new sub-contractor or to the original supplier (where the function is transferred in-house to the
supplier) or the client (where the maintenance function has been taken back in-house). There is
therefore an indemnity in clause 10.7 to deal with this eventuality, but in practice if the client
relationship is such that the maintenance staff will be spending a significant amount of time on site,
this contract is not appropriate and a specifically drafted contract will be required.

Maintenance Agreement - Sub-Contractor
SUBCONTRACT AGREEMENT FOR THE PROVISION OF MAINTENANCE SERVICES

“We” and “Us” means Applied Business Solutions UK Ltd, Zealley House, Greenhill Way,
Kingsteignton, NEWTON ABBOT, Devon, TQ12 3SB (company registered in England, No 3272968,
whose registered office is at 23 Devon Square, Newton Abbot, Devon, TQ12 2HU).

“You” means [Sub-contractor’s name and address]
1. Services the termination).
1.1.  You agree to provide, with skill and 2. The Agreement

care, maintenance services as set out
below to those of our customers set out
in Appendix A at the price specified in
Appendix B below and in accordance
with the terms and conditions of this
Agreement, and in particular, those
obligations will include all obligations

2.1. These terms and conditions (including
documents specifically referred to in it)
are the whole of the terms and
conditions governing the agreement
between us, unless we both agree to any
amendments in writing.

which we have undertaken to our 2.2. Any rule of interpretation that is
customers in respect of support services contrary to common sense does not
and which are referred to in Appendix apply to this contract. Any part of the
A. contract in italics (like this) is not part

of the contract, but is simply a

1.2.  Appendix A and Appendix B may be

amended from time to time provided comment.
that those amendments are agreed by 2.3.  The paragraph headings are merely a
both of us in writing. guide and are not intended to be a part
1.3. Upon the termination of any of this Agreement (or any Agreement
. referred to in it).
maintenance contract between us and a
customer, for any reason, you shall no 3. The Price

longer be required to provide
maintenance services to that customer,
and we shall not be required to pay
anything to you in respect of that
customer after the termination of their
contract with us, whether by way of
compensation or otherwise (except
where our obligation to pay you in
respect of that customer arose before

3.1. The rates set out in Appendix B shall
apply for one year from the date of this
agreement and shall be subject to
review not more than once in each year.
You will notify us of reviewed rates
and we shall have 30 days to accept,
reject or negotiate them. If we have
failed to reach agreement at the
conclusion of those thirty days, the
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contract shall continue for a further 90
days and shall then terminate.

either under this agreement or
otherwise (for example, proposals or
other pre-contractual material) may

3.2.  We will pay you within 14 days of the contain intellectual property which is
receipt by us of a valid invoice either our property or licensed to us
(together with VAT, if applicable). You . : :

= o . . (including copyright, trade marks,
will issue invoices in accordance with stered and stered desi d
he s of Appndi . reapieed nd wmeaitsd desan
. i

4. Call Centre and On-site staff intended either

4.1.  If required by any contracts listed in 8.1.1. as a licence for you to use such
Appendix A, you will provide an intellectual property
appropriate call centre with sufficiently 8.1.2. or as a transfer of such intellectual
well trained and resourced staff to roverty unless explicitly  stated in
fulfill your obligations under this i pucttly
agreement in relation to providing &
telephone support. 8.2.  You are responsible for ensuring that

4.2.  If required by any contracts listed in you arf c?rrlel:ctl¥tand Valilc.ll}lllhcensed n
Appendix A, you will provide iﬁspec ot a fsfolf\'zilla}re whie }]’:ﬁu uts.e n
sufficiently well trained and resourced unedgfltllzisseao re:mlenltn g your obligations
staff to fulfill your obligations under g ’
this agreement in relation to providing Exclusivity
on-site maintenance. 9.1. Nothing in this agreement shall prevent
Hardware Replacement us from engaging any other person to

. perform  services of the type

5.1. For the avoidance of doubt, your contemplated by this Agreement,
obligations include providing whether for us or any of our clients
replacement hardware for faulty ‘
equipment. We shall not be charged for 9.2. Except as is specifically mentioned
any replacement hardware. elsewhere in this agreement, you are

. not limited in any way from performing

6. Work Outside Scope services of the type contemplated by

6.1.  Where you have been asked to provide this agreement for anyone else.
work for a customer which is outside 10 Liabilit
the scope of their maintenance ) y
agreement, you must notify us and we 10.1.  You agree fully and effectively to
will agree terms in good faith with you indemnify us against any claim, loss or
and the customer for the performance of expense whatever (including legal
that work. costs) arising from any act or omission

6.2.  We will not pay for any additional work ggé?;cg rsy();f dse;r(;;anvt/si;igﬁelgz oarrsug;
outside the scope of this agreement mav be liable
except where it has been authorised y '
under clause 6.1 above. 10.2.  The indemnity referred to in clause 10.1

. above includes indemnifying us in
Referrals, comments or complaints respect of any such claim which we

7.1.  Where you receive any complaint or have settled on legal advice.
comment form a customer or any other 10.3.  You acknowledge that you have had
form of customer feedback, you will .

. . . . sight of our standard terms and
immediately notify us of it. L -
conditions for the provision of

7.2.  If you identify any information from hardware and software maintenance,
any customer which you consider may and are aware of the level of liability
assist us with marketing our products to you are accepting arising from it.
thit.f customer, you will immediately 10.4. You acknowledge that your liability
NOULY Us. under this clause may arise other than

8. Intellectual Property out of contract.

8.1.  You acknowledge that any material of 10.5. Nothing in this clause prevents us from
any nature which we provide you with, contracting to provide maintenance
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10.6.

10.7.

11.

11.1.

11.2.

12.

12.1.

12.2.

12.3.

13.

services on whatever terms we see fit,
or amending or waiving any terms of
any contract between us and our
customers.

Nothing in this agreement is intended
(and it shall not be construed) to limit
or restrict in any way our liability for
death or personal injury arising from
our negligence or the negligence of our
servants or agents.

You agree to indemnify us fully and
effectively against any liability which
may arise by virtue of a claim that an
employee of yours has become an
employee of ours or of a customer or
another sub-contractor of ours by virtue
of the Transfer of Undertakings
(Protection of Employment)
Regulations 1981 (as amended) or that
there has been a failure to comply with
any consultation provisions required by
such regulations.

Renewal and Termination

This Agreement shall continue until
terminated in accordance with its terms
or on 90 days’ notice by either party to
the other, where that notice expires on
an anniversary of this agreement.

Either party may terminate this
agreement where the other is in material
breach of its terms, or, if the breach is
capable of remedy the first party has
served a notice specifying the breach
and requiring the other to remedy it
with 30 days and it has not been
remedied.

Provision of Information and

Records

We agree to provide
reasonable information about the
hardware and software which is
covered by this sub-contract agreement.

You agree to provide us with
information (in whichever form we may
reasonably specify) relating to the
provision of those services.

you with

You agree to keep comprehensive and
accurate records of all support calls
made and detail your response and all
subsequent communication with our
client. You agree to let us look at, and
make copies of, those records on
request.

Representation and passing off

13.1.

13.2.

13.3.

14.

14.1.

14.1.1.

14.1.2.

14.2.

15.
15.1.

16.
16.1.

You agree at all times that you and your
staff will adhere to the provisions
contained in Appendix C.

You will not hold yourself out as an
agent for or make any promises or
representations which can be attributed
to us.

Whilst on customer premises or whilst
dealing with our customers or
prospective customers on the telephone,
you will ensure that your staff conduct
themselves in a professional manner.

Restrictions on contact with

customers and employees

For the duration of this agreement and
for a period of two years thereafter
(however the contract is terminated)

you will not approach any customer of
ours and of which you had dealings
under this agreement with a view to
offering them any form of hardware or
software maintenance or any services
which are in competition with the
services which we provide

neither of wus will approach any
employee of the other with a view to
engaging that employee in any capacity
whatever other than under the terms of
this agreement

For the duration of this agreement you
will not approach any customer of ours
and of which you have had dealings
with a view to offering them any
services whatever except in accordance
with and under the terms of this
agreement

Viruses

You agree to use your best endeavours
to ensure that you do not introduce any
virus into any system of a customer.

Notice

Where any notice is required to be
given under this Agreement (where the
word “notify” is used it means “to give
notice”), it shall be considered to have
been validly given if in writing and sent
by fax, email or prepaid first-class or
airmail post to the correct fax number,
email address or postal address of the
relevant party as detailed on this
agreement or in prior correspondence,
or subsequently notified to the other
party. Where sent by fax, the notice is
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17.
17.1.

17.2.

17.2.1.

17.2.2.
17.3.

deemed to have arrived immediately
upon sending. If sent by email, the
notice is deemed to have arrived 24
hours after it was sent (unless within
those 24 hours the sender has been sent
an email saying that the notice has not
been delivered). If sent by post, the
notice is deemed to have arrived on the
third working day after the day on
which it was sent (if sent to an address
within the UK), the fifth working day
(if sent to an address with the EEA) or
on the seventh working day (anywhere
else in the world) (unless in each case
within that period it was returned as
undelivered).

Confidentiality

We may have given you, and may give
you in the future, confidential
information (which includes but is not
limited to information relating to our
products, planned products and details
of our marketing, support and internal
structures and similar information
relating to our suppliers’ or related
products, and any similar information
relating to our customers). You agree
that you will use confidential
information solely for the purposes of
this Agreement, and that you shall not
disclose, whether directly or indirectly,
to any third party confidential
information other than as required to
carry out the purposes of this
Agreement. Before you make any such
disclosure to a third party, you must
obtain from them a duly binding
agreement to maintain in confidence the
information to be disclosed which is at
least as effective as this obligation is on
you.

The clause above shall not prevent the
disclosure or use by you of any
information:

which is or hereafter, through no fault
of your own or of those to whom you
have entrusted it, becomes public
knowledge;

or to the extent permitted by law.

We agree to be bound by the
obligations contained in the above
clauses likewise in relation to any
confidential information which you

18.

18.1.

18.2.

18.2.1.

18.2.2.

18.2.3.

18.2.4.

18.3.
19.

19.1.

20.
20.1.

21.
21.1.

may give us.
Termination on Insolvency

If, in our reasonable opinion, it appears
that you will be unable to meet your
obligations under this agreement we
may terminate this agreement without
notice immediately.

For the avoidance of doubt, each of the
following is a reasonable reason for
termination under this clause:

the presentation of a bankruptcy or
winding-up petition against you;

the appointment of a manager, receiver
or administrator over all or any part of
your assets

the commencement of any winding-up
process (other than for the purposes of
reconstruction or amalgamation)

the entry into or proposal of any form
of arrangement or composition with
your creditors

anything analogous to the above sub-
sub-clauses in any jurisdiction.

Law

This agreement is subject in all respects
to English Law and the parties submit
to the jurisdiction of the English courts.

Waiver

If we fail to rely on our strict legal
rights under this Agreement, that shall
not prevent us from relying on those
rights at any time in the future.

Disputes

If any dispute arises out of this
agreement which cannot be settled by
agreement between the parties (and
does not arise out of a failure to pay
sums properly due) before taking any
other action we each agree to submit in
good faith to a mediation procedure
administered by ADR Group of Bristol,
or, failing that, such other similar
organisation as the President for the
time being of the Law Society of
England and Wales shall nominate.
Unless we agree otherwise, the costs of
the mediation shall be borne equally by
each of us
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Appendix A

CUSTOMER DETAILS
Name of Customer:

Site address:

Contact name:
Telephone:

SERVICE PROVISION
Support hours:

Support level:

SERVICE LEVEL

CUSTOMER OBLIGATIONS
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Appendix B:
Maintenance Pricing
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Appendix C

Subcontract representations

In some circumstances, the ADMIT member will want the sub-contractor to use the member’s
identity under licence to give the impression that the sub-contractor is part of the ADMIT member’s
organisation. In this case, there have to be specific procedures in place to make sure that the sub-
contractor cannot incur liabilities on the part of the member.

Alternatively, the ADMIT member may want to be scrupulous that the sub-contractor is not holding
himself out as part of the ADMIT member’s organisation.

SIGNED: (Applied Business Solutions Ltd)

(Sub-contractor)

Date:
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